The Constitutional Court of Montenegro through its: President Milan Marković, PhD and judges – Miodrag Latković, Miodrag Iličković, Fetija Međedović, Đole Sekulović and Desanka Lopičić pursuant to the provisions of Article 149, paragraph 1, item 3 of the Constitution of Montenegro, and Article 32, item 3 and Article 56, item 1 of the Law on Constitutional Court of Montenegro (Official Gazette of Montenegro, No. 64/08) at the session on 30th September 2010 rendered the following: 

D  E C I S I O N
The constitutional complaint is upheld. 

The ruling of the Supreme Court of Montenegro Rev. No. 630/09 from 6. 06. 2009 is repealed and the case is returned to the Supreme Court of Montenegro to repeat the procedure. 

The Decision therein shall be published in the “Official Gazette of Montenegro”.

E  X  P  L  A  N  A  T  I  O  N
1. Chieppa Lucia and Chieppa Vicenco from Bari, Italy through their legal counsel Vesna Čejović, a lawyer from Bar, submitted a constitutional complaint against the decision of the Supreme Court of Montenegro Rev. No. 630/09 from 6. 06. 2009 which dismissed the request for revision as unfounded. The claimants think that the challenged adjudication violates their rights enshrined in the Constitution of Montenegro, Article 20 and in the European Convention for Protection of Human Rights and Fundamental Freedoms, Article 13.
In presenting their claims as to the violation of the rights thereof the claimants stress that as heirs (children) of late N.V. they resumed the litigation before the Basic Court in Bar in order to have the property rights determined by the court. They state that the litigation started in 2000 and there were several rulings in the first instance and the procedure ended in the ruling of the Superior Court in Podgorica Gž No. 368/08 from 22. 12. 2008 which found that the claimants’ request was unfounded. They point out that in the court proceeding the specified value of the matter in controversy was DM 10.000 which amount – as the value of the matter in controversy- was quoted in all decisions rendered (in three rulings of the first instance court and one of the Superior Court) and that in the time of pronouncement of ruling at the court of first instance the value of the contested matter thereof exceeded – significantly – the lowest limit of the value that makes the revision of a case admissible as a legal remedy. The claimants indicate to the fact that in the course of proceedings they had also received a note prompting them to pay court fees (at that time levied) in the amount of 130 dinars, which was duly paid. After the final ruling was made the claimants submitted their petition for revision on the grounds that value of the matter of controversy as stated in the final ruling (and in other rulings) was such that it merited a revision as a legal remedy. They stress that the Supreme Court rejected the revision as unfounded indicating that the value of the contested matter was not stated in the petition and that it was not stated in the court hearing (even though it was done) either, that the court fee in the amount of DEM 5,41as the fee levied for the values in the amount of (at that time) dinar 4000 to 5500 was duly paid – which was below the threshold value for revision, which was dinar 15000 at that time. They indicate to the fact that it was only for the reason that the claimants acted as requested by court and paid what the court requested they were deprived of their right to legal remedy. They stress that they indicated at much higher value of the contested case than the Supreme Court calculated (the amount of 100 times bigger than the minimum of the threshold for review) and that the court established that value in its final ruling, too. They indicate that if they had not paid the fees prompted for payment by the court note, the Supreme Court would not have had “grounds” to contest the claimants’ right to request legal remedy / revision – which they find unacceptable. The claimants also indicate that the parties in the court proceedings are obliged to specify the value of the contested case either in the claim or at the hearing before the court but that the court is also obliged to establish the value of the case likewise, as it was clearly stipulated in the provisions of the Civil Proceedings Law (Articles 35 to 40) that was in force at that time. They point out that the ruling of the court – final ruling at that – established the value of contested case as such that it would have been deemed absolutely legitimate for the revision request and consequently, the claimants hold, the Supreme Court does not have legitimacy to reject the remedy on the basis of the calculation of the case value different than that established by the ruling of the first instance court and to take - instead - the one judged by the fees the court ordered the claimants to pay and which the claimants thereof paid as ordered by the court.  The claimants in this constitutional complaint proposed that the contested decision of the Supreme Court be annulled and the same court be requested to repeat the procedure.                

2. The Constitutional Court acted as stipulated in Articles 26, paragraph 1 and Article 27, paragraph 1 of the Law on Constitutional Court and requested the Supreme Court to respond to the constitutional complaint thereof. In their rejoinder the Supreme Court stated, inter alia, that the claimants omitted to specify the value of the contested case in their claim and that they failed to do so subsequently within the statutory dates in the first instance (at their own initiative or as prompted by the court) and the eligibility for requesting revision was estimated on the basis of the court fees levied, in compliance with the decree of the courts adopted on June 10-11, 1981. 

3.  For the purpose of the constitutional adjudication the case file was obtained from the Basic Court in Bar - P No. 47/07
4. The Constitutional Court, pursuant to the provisions of Article 149, paragraph 1 item 3 of the Constitution of Montenegro decides about constitutional complaint on the ground of the violation of human rights and freedoms enshrined in the Constitution after all legal remedies have been exhausted. Pursuant to Article 48 of the Law on the Constitutional Court of Montenegro (Official Gazette of Montenegro, No. 64/08), the constitutional complaint can be lodged against an individual act of state authority, local self-government authority or legal person vested with public powers, for the reason of violation of human rights and freedoms guaranteed by the Constitution, after all effective legal remedies have been exhausted.
As a part of constitutional adjudication, and in consideration of the facts specified in the lodged complaint, the Constitutional Court decides whether the applicant’s constitutional right or freedom has been violated.  
5. In the procedure conducted, after the perusal of the case file, the Constitutional Court established the following facts relevant for adjudication of the case thereof:
· The litigation for identifying the proprietary right was initiated in the Basic Court in Bar on April 21, 2000 with the claim lodged in by N. V. from Bar through her attorney Vesna Čejović, a legal attorney from Bar, in order to establish if N. V. was the owner of the object with fishermen’s cottage, a supporting wall and the path leading from the cottage to the highway, all located on cadastral lot No. 255 in the Cadastral unit Braćeni.

· The petition did not specify the value of the matter in controversy. Instead, the value was specified to be the amount of DM 10.000 at the last court hearing on March 16, 2001, it was accepted by the court and specified in the ruling of the court. The court established that on July 1, 2000 the court fee on petition was paid in the amount of DM 5,41. The ruling P. br. 271/00 of the Basic Court in Bar on March 16, 2001 rejected the petition as unfounded.

· After the petitioner (claimant) died, her heirs, the applicants who submitted the constitutional complaint thereof, resumed proceedings. During the court litigation first instance rulings were repealed on several counts and the litigation was brought to the end with the ruling of the Superior Court in Podgorica Gž. No. 368/08 on December 22, 2008 in which the petition was rejected as unfounded. The ruling of the Superior court as well as all first instance rulings specified the amount of DM 10.000 as the value of the matter in controversy. 
· The Supreme Court, acting upon the petition for revision of the ruling of the Superior Court in Podgorica, in its decision Rev. No. 630/09 from June 6, 2009 rejected the revision petition as unfounded. In the explanation of the Decision thereof the court sated, inter alia, that the amended Article 382, paragraphs 2 and 3 of the Law on Civil Proceedings stipulates that the revision is not allowed in property-legal disputes whose value is under DM 15.000 and that the quoted provisions shall be in force as of March 14, 1998 when the Law on the Amendments and Supplements of the Law on Civil Proceedings. (Official Gazette of FRY, 14/98) entered into force. The new legal regime allows for revision only in the proceedings that have already started provided that the first instance ruling was passed after March 13, 1998 as it is explicitly stipulated in Article 111, paragraph 1 of the Law on Amendments and Supplements of the Law on Civil Proceedings. The claimants did not state the value of the matter in controversy in their petition on April 21, 2000, neither they did that at the preliminary hearing, nor at the first main hearing but the receipt that is a part of the case file shows that the claimants on June 1, 2000 paid court fee in the amount of DM 5.41 which is the equivalent of Dinars 194,76 which indirectly determined the value of the matter in controversy. Pursuant to the Law on Amendments and Supplements of the Law on Court fees (Official Gazette of the RoM 42/98) which was in force at the time,  the court fee in the amount of DM 5,41 the equivalent of dinars 194,76 was payable for the value of the contested cases ranging from new dinars 4.000 to 5.000 and it is obvious that the value of the matter in controversy – determined in this way – is below the amount of dinar 15.000 making it inadmissible for revision. 
6. For adjudicating this concrete case, the following are relevant legal provisions quoted from the following legislation: 
Constitution of Montenegro

Everyone shall have the right to fair and public trial within reasonable time before an independent and impartial court established by the law.(Article 32)
Everyone shall have the right to legal remedy against the decision ruling on the right or legally based interest thereof. (Article 20)
The Supreme Court is be the highest court in Montenegro. 

The Supreme Court provides unified enforcement of laws by the courts. (Article 124, paragraph1, item 2)

European Convention for Protection of Human Rights and Fundamental Freedoms prescribes that: 
In the determination of his civil rights and obligations or of any criminal charge against him/her, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. (Article 6, paragraph 1).

Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity. (Article 13).

Law on Civil Proceedings (Official Gazette of the SFRY 4/77, 36/77, 6/80, 43/82, 72/82, 69/82, 58/84, 74/87, 57/89, 20/90 and 35/91 and in the Official Gazette of the FRY No. 27/92, 31/93, 24/94, 12/98 and 15/98): 

In case that the petitioner’s claim does not involve money, the value of the case under dispute specified by a claimant in the petition shall be considered valid; and in case that the claimant stated value that is either too high or too low after which the court has to decide of the issue of jurisdiction, the composition of judicial panel or the admissibility of petition review, and to that end court decides about that in preliminary hearing, and if the preliminary ruling is not held, then at the main hearing before the court starts its deliberation on the matter in controversy has to quickly and conveniently check the accuracy of the specified value (Article 40, paragraphs 2 and 3).
The revision is not allowed in property disputes if the value of the object in dispute as stated in the claim submitted by the claimant does not exceed the amount of 15.000 dinars and that the new legal regime for admissibility of revision shall be applied in the cases that have already commenced provided that the first instance ruling in that case was passed after March 13, 1998 (Article 382, paragraphs 2 and 3).
7. The Constitutional court considered the claims stated in the constitutional complaint and the rulings of the courts and it found that the ruling adjudicated by the Supreme Court violated not only the claimant’s right to legal remedy, enshrined in Article 20 of the Constitution and Article 13 of the European Convention but also the right to fair trial in the part of it  relevant to the access to court as enshrined in the provision of Article 32 of the Constitution and Article 6, paragraph 1 of the European Convention. 

The provision of an appropriate legal remedy is one of the basic procedural guarantees in all legal proceedings whose importance is so big that it merited to be enshrined in the constitution as a fundamental right.
Right to a legal remedy cannot be exhausted in strictly formal sense solely through the possibility to seek it but it is an effective legal protection/safeguards and the court is obliged to assess all relevant points of claims made in the petition for revision and to make a fair adjudication as to the rights and interests of the claimants. 

However, the right of access to court is not an absolute right but instead it is subject to limitations that must not harm the very essence of the law and its legitimate goal – access to legal instrument. Moreover, those limitations - according to the case law of the European Court for Human Rights - will be compliant with Article 6, paragraph 1 of the European Convention only if they have a legitimate purpose and if they are proportional to the goal they aim to achieve (Decision of the European Court for Human Rights, Golder vs United Kingdom from February 21, 1975 Series A, No. 18, paragraph 35; Phillis vs Greece decision from August 27, 1991 series A, No. 209, paragraph 59).
The limitation of the value of matter in controversy on many counts determines the legal position of litigating parties and their right to seek revision. The Law on Civil Proceedings stipulates that claimant gets eligibility for revision by an appropriate estimate of the value of the controversial matter in the petition itself. The respondent can provide that eligibility in preparatory hearing or main hearing before the court starts deliberation on the matter of controversy and to make court review necessary by certain action (Article 40, paragraphs 2 and 3).
 Pursuant to the quoted provisions of the Law on Civil Proceedings it can be concluded that the court establishes the value of the matter in controversy if the plaintiff/claimant overestimates or underestimates it. However, the Constitutional Court found that there is no restriction whatsoever on the court to determine the value itself if the plaintiff fails to do so in the manner as prescribed by the law. 

The procedures of the court, the Constitutional Court finds, have to be carried out in compliance with the principle of the rule of law as the paramount value in the constitutional order in Montenegro.  Consequently, their implementation must not be reduced to making sure that the state authorities meet legal requirements only, but also make sure that legal consequences meet legitimate expectations of parties in each specific case whereby the principle of fair procedure (trial) from Article 32 of the Constitution and Article 6, paragraph 1 of the Convention are be met. Undoubtedly, one of these expectations, as found by the Constitutional Court, is also the one to have the claim settled with application of legal standards in force at the time the procedure started. In this concrete case, the claimants/petitioners had legitimate expectation to have the decision in their case end up before the court of revision since the courts of lower instance accepted the stated value of the controversial matter. 

Namely, in the constitutional adjudication, the established value of the controversial matter was determined at DM 10.000 in the last hearing, the court fee for the petition thereof in the amount of DM5,41 was duly paid. The value thereof was accepted by the Basic Court to be the value of the matter and as such it was specified in three first instance rulings and in the ruling of the Superior Court and judging by the value thereof the revision was allowed in keeping with the provisions of the Law on Civil Proceedings. Therefore, the petitioner should not sustain harm due to the omission of the court to request the claimants thereof to pay the difference between the court fee they paid and the amount chargeable for the established value of the controversial matter (Decision of the European Court for Human Rights, Garzičić vs Montenegro, application No. 17931/07 from September 21, 2010).   
The Constitutional Court found that the Supreme Court in this concrete case based its decision of the revision admissibility on the overly formalistic interpretation of the procedural presumptions pertaining to the admissibility of revision to be ruled by the Supreme Court as the highest judicial body to the prejudice of the claimants. In this way the Supreme Court harmed the claimants in this constitutional complaint in relation to their right to approach the court and right to use an appropriate legal remedy.  

Based on the reasons set out hereinabove, the Court decided as in the disposition herein. 

The decision to publish this decision is based on the Article 151, paragraph 2 of the Constitution of Montenegro and provision of Article 34, paragraph 2 of the Law on Constitutional Court of Montenegro. 
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